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234 HARVARD LAW REVIEW. 

Torts — In General — Non-Natural Use of Land without Neg- 
ligence. — A tramway company paved its roadway with creosoted wood, 
the fumes of which injured the plants and shrubs of the plaintiff, a market 
gardener. The company was not guilty of negligence, and it did not know that 
the creosote might cause damage on the adjoining land. There was no finding 
that the use of creosote was likely to cause damage. Held, that the plaintiff 
may recover for the damage suffered. West v. Bristol Tramways Co., 99 
L. T. R. 264 (Eng., Ct. App., March, 1908). 

It has been held in England that "a person who brings upon his land any- 
thing likely to do mischief if it escapes is prima facie answerable for all the 
damage which is the natural consequence of its escape." Rylands v. Fletcher, 
L. R. 3 H. L. 330. This extraordinary liability does not extend to everything 
brought on the land, but only to such things as are likely to do damage. It 
would seem to follow that the plaintiff must allege that the thing brought upon 
the land was likely to do damage if it escaped. If that is true, the burden of 
proving the truth of the allegation must be on the plaintiff. But the principal 
case puts the burden of proof on the defendant. It is submitted that this case 
marks a material extension of the doctrine of Fletcher v. Rylands, and that it is 
unjustifiable both on principle and in the light of subsequent cases limiting that 
doctrine. Nichols v. Marsland, L. R. 10 Exch. 255; Box v. Jubb, 4 Ex. D. 
76. In this country the doctrine in any form has never been regarded with 
favor. 

Trade Unions — Strikes — Right to Secure Concerted Action by 
Imposition of Fines on Members. — The defendant unions ordered a strike 
against the plaintiff to enforce a demand for higher wages and a shorter day. 
To induce their members to obey this order, the unions threatened to fine them 
if they continued to work. The fines were to be levied in accordance with, the 
by-laws of the unions. Held, that the defendants be enjoined from this method 
of intimidation. (Two judges dissenting.) Willcutt fir" Sons Co. v. Bricklayers' 1 
Benevolent and Protective Union, 85 N. E. 897 (Mass.). 

This decision follows a previous ruling by the same court. Martellx. White, 
185 Mass. 255. And it is in accordance with what is believed to be the better 
view. Boutwell v. Marr, 71 Vt. 1. See 17 Harv. L. Rev. 558; 20 ibid. 
355i 356. That the person intimidated has voluntarily joined the union and 
agreed that a fine may be imposed upon him does not prevent the enforcement 
of such a penalty from being as against some third person an unlawful method 
of coercion. Nor can it justify conduct otherwise unlawful. Boutwell v. Marr, 
supra. See Booth v. Burgess, 65 Atl. 226-233. It is not the interest of the 
members in their own freedom to deal with the employer, but his right that no 
improper means shall be used to restrain them from contracting with him, which 
the court is asked to protect. The situation is essentially the same as where 
a trade union or other voluntary association secures concert of action among 
outsiders by means of threats or intimidation. And that such a method of 
procedure is unlawful is well settled. Barr v. Essex Trades Council, 53 N. J. 
Eq. 101. 

Vested, Contingent and Future Interests — Estoppel by Deed: 
Privity of Heir. —A testator devised land to A for life, to the children of 
A after her death, and, if A died without leaving children surviving her, to B 
and his heirs. A had one daughter who died during the mother's life. B died 
before A, leaving C and X his heirs. C, during the life of A, purported to convey 
the land to D with warranty. Both C and X died before the death of A. Held, 
that the will leaves a contingent remainder to B and his heirs, that nothing passes 
to D by the deed from C, and that the heirs of C are not estopped by the deed 
from claiming their interest in the land as against D. Golladay v. Knock, 85 
N. E. 649 (111). 

At common law a deed which purports to convey a contingent remainder 
takes effect, if at all, only by way of estoppel. Stewart v. Neely, 139 Pa. 309. 
Whether the heirs of C in the principal cases are estopped by his deed from 
setting up their title against D depends on whether they take by descent in 



